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NEW CALIFORNIA LEGISLATION 

A.B. 1654: Labor Code Private Attorneys General Act of 2004: Construction Industry   

Construction Workers Covered By Collective Bargaining Agreement (“CBA”) Exempted 
From The Private Attorneys General Act (“PAGA”)  

Discussion: PAGA authorizes an aggrieved employee to bring a civil action to recover civil 
penalties on behalf of the aggrieved employee and other current or former employees for a 
violation of the California Labor Code.  This law exempts construction workers from PAGA 
when they are covered by a CBA if the agreement expressly provides for a grievance and binding 
arbitration procedure to redress violations that would have been remedied under PAGA and 
meets other specified conditions.  The exemption applies to employees working in the 
construction industry that are covered by a qualifying CBA in effect any time before January 1, 
2025.  An “employee in the construction industry” is defined as an employee performing work 
associated with construction, including alteration, demolition, building, excavation, renovation, 
remodeling, maintenance, improvement, and repair work, among others.  The provisions of this 
law remain in effect until January 1, 2028 and is repealed thereafter.  

What this means: Employers in the construction industry should review labor agreements to 
determine whether a binding arbitration procedure exists, and whether it redresses violations that 
would otherwise be remedied under PAGA.  

A.B. 1976: Employment: Lactation Accommodation 

Updated Lactation Accommodations 

Discussion: Existing law requires that every employer provide sufficient break time for lactation, 
should an employee need it.  The law currently also requires an employer to make reasonable 
efforts to provide a lactating employee with a room other than a toilet stall to express breast milk 
privately.  In light of this law, employers must go one step further to provide employees with use 
of a room other than a bathroom for lactation purposes.  An employer must make “reasonable 
efforts” to provide an employee with such a room.  A temporary lactation location may be 
compliant under this law if the employer is unable to provide a permanent location due to 
operational, financial, or space limitations.  At all times, however, the temporary location must 
be private and only used for lactation purposes while an employee expresses milk.  If the 
employer is in the agricultural industry, the Department of Industrial Relations may find 
compliant a private, enclosed, and shaded space that the employer provides to a lactating 
employee. 

What this means: Employers must make reasonable efforts to provide a space other than a 
bathroom to accommodate lactating employees.     
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A.B. 2034: Human Trafficking: Notice 

Public Transit Employers To Train Workers On Signs Of Human Trafficking 

Discussion: Current law requires businesses that operate passenger rail, light rail, or bus stations 
to post a publicly accessible notice of the signs of human trafficking and slavery.  The notices 
must contain the contact information of particular non-profit organizations that a person can call 
to request assistance in eliminating a human trafficking issue.  Under the current law, failure of a 
transit agency to comply results in a civil penalty of $500 for a first offense and $1,000 for each 
offense thereafter.  

This bill supplements existing law by requiring that on or before January 1, 2021, the above 
business entities provide at least 20 minutes of training regarding human trafficking for new and 
existing employees “who may interact with, or come into contact with, a victim of human 
trafficking or who are likely to receive, in the course of their employment, a report from another 
employee about suspected human trafficking.” 

The training must specifically address the following topics: (1) the definition of human 
trafficking, including sex trafficking and labor trafficking; (2) myths and misconceptions about 
human trafficking; (3) physical and mental signs that may indicate human trafficking is 
occurring; (4) guidance on how to identify individuals who are most at risk for human 
trafficking; (5) guidance on how to report human trafficking, including, but not limited to, 
national hotlines and contact information for local law enforcement agencies that an employee 
may use to make a confidential report; and (6) protocols for reporting human trafficking when on 
the job. 

What this means: Employers in the public transit industry should take steps to train their new and 
existing employees to recognize signs of human trafficking and establish a procedure for 
reporting such signs to an appropriate law enforcement agency.  Employers may also utilize 
information and materials provided by private non-profit organizations that represent the 
interests of human tracking victims and the Department of Justice when administering trainings 
pursuant to the law’s provisions. 

A.B. 2282: Salary History Information 

Employers May Consider Salary Expectations In Setting Compensation 

Discussion: This law is another amendment to California’s Fair Pay Act, which has now been 
amended three times since January 1, 2016, when the Fair Pay Act expanded the law to apply to 
employees performing “substantially similar work” and limited the factors employers can rely on 
to justify pay disparities.  The new amendment is primarily intended to clarify the obligations 
imposed on employers by providing more details about employers’ obligations.  Specifically, the 
new amendment provides: 

• An “applicant” is an individual seeking employment, not a current employee. 

• “Pay scale” is a salary or hourly wage range. 
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• A “reasonable request” is a request made after an applicant has completed an initial 
interview with the employer. 

The amendment also states what was previously understood: the ban on inquiring about an 
applicant’s pay history does not prohibit inquiries about an applicant’s “salary expectations.” 

Finally, the new amendment drives home that employers cannot rely on prior salary to justify a 
pay disparity between employees performing substantially similar work.  Existing law said 
employers could not rely on salary history information of an applicant as a factor to determine 
what salary to offer the applicant, nor use prior salary “by itself” to justify any disparity in 
compensation.  The amendment removes the “by itself” limitation, and adds a new sentence that 
says: “Prior salary shall not justify any disparity in compensation.”  

The amendment provides a slight exception for current employees, by providing: “Nothing in 
this section shall be interpreted to mean that an employer may not make a compensation decision 
based on a current employee’s existing salary, so long as any wage differential resulting from 
that compensation decision is justified” by the statutory factors of a seniority or merit system, a 
system that measures earnings by quantity or quality of production, or a “bona fide factor” other 
than gender, race or ethnicity, such as education, training or experience.  The changes to the law 
take effect on January 1, 2019. 

What this means: This amendment provides employers with additional clarity on their obligation 
to provide pay scale information to applicants.  The amendment also makes clear that employers 
cannot rely on prior pay in determining an employee’s initial salary or to justify pay disparities 
amongst employees performing substantially similar work.  While they may decide 
compensation based on an existing employee’s current salary, employers still must be able to 
justify any resulting wage differential based on factors enumerated in the statute.  This means 
that employers must rely solely on these statutory factors, and never on prior pay, when 
explaining starting salaries or any pay differential between employees performing substantially 
similar work. 

A.B. 2587: Disability Compensation: Paid Family Leave  

Seven Day Waiting Period Removed For Paid Family Leave Eligibility    

Discussion: On July 9, 2018, Governor Brown signed this bill, which becomes effective January 
1, 2019.  Prior to January 1, 2018, there was a statutory seven-day waiting period before paid 
family leave benefits (also referred to as family temporary disability benefits) could begin.  An 
individual was only eligible for paid family leave if he or she was unable to perform his or her 
regular or customary work for seven consecutive days.  As a condition of the employee’s receipt 
of the paid family leave benefits during any 12-month period, an employer could have required 
an employee to take up to two weeks of unused vacation before receiving paid family leave 
benefits.  But, if the employer required the employee to take vacation leave, the portion of 
vacation leave that was concurrent with the waiting period was required to be applied.  
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On and after January 1, 2018, existing law removed the seven-day waiting period for these 
benefits.  The new law deletes the application of vacation leave to the waiting period consistent 
with the removal of the waiting period for these benefits.  

What this means: Paid family leave is a wage replacement program that allows eligible 
employees to receive benefits from the state; it does not create the right to a leave of absence.  
This law creates no substantive changes to the vacation rule.  Employers can still require the use 
of vacation time (up to two weeks) when an employee applies for paid family leave benefits. 

A.B. 2770: Privileged Communications: Communications by Former Employee: Sexual 
Harassment 

Certain Employment Communications Regarding Sexual Harassment Now Privileged 

Discussion: Existing law provides that communications regarding the job performance or 
qualifications of an applicant for employment are privileged if they are: (1) made by a current or 
former employer; (2) without malice; and (3) to a prospective employer.  The California 
Legislature was motivated to broaden this protection by the #MeToo movement.  This 
amendment broadens the privilege between a current or former employer and a prospective 
employer regarding an employee’s performance to include a statement that the employee was 
discharged for sexual harassment.  It also now covers non-malicious sexual harassment 
complaints by an employee to the employer, “based upon credible evidence.”  In addition, if a 
prospective employer asks a current or former employer if it would rehire the candidate, the 
prospective employer can also ask whether an opinion not to rehire is based on a finding that the 
employee engaged in sexual harassment.  That answer would also be privileged.  

What this means:  Defamation is a cause of action that is oftentimes added to wrongful 
termination suits and interference suits.  Therefore, A.B. 2770 may provide a helpful defense if 
sexual harassment allegations led to the employee’s departure.  However, because this privilege 
depends on complaints based on credible evidence, and statements without malice, it is unlikely 
this defense could be established early in litigation. 

A.B. 2799: Adult-Use Cannabis and Medicinal Cannabis: License Application: OSHA 
Training 

30-Hour Workplace Safety Training For Medicinal Marijuana Employers  

Discussion: Under the current Medical and Adult-Use Cannabis Regulation and Safety Act 
(“MAUCRSA”), an applicant for any type of MAUCRSA license must provide specific 
information when submitting his or her application for approval.  Additionally, MAUCRSA 
applicants must submit accompanying declarations signed under penalty of perjury that the 
information provided in the applications is complete, true, and accurate.  

This law imposes a 30-hour Cal-OSHA general industry course requirement for at least one 
supervisor and one employee of any entity that operates, or has applied to operate, under a valid 
MAUCRSA license.  Specifically, whenever an entity seeks to apply for or renew its 
MAUCRSA license, the entity must provide a statement that the entity already employs, or will 
employ within one year of receiving a valid MAUCRSA license, at least one supervisor and one 
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employee who have successfully completed the Cal-OSHA 30-hour general industry course that 
is authorized by an OSHA Training Institute Education Center.  

What this means: To maintain a valid marijuana license, employers must ensure their compliance 
with this additional education requirement under MAUCRSA.  This law does not apply to 
applicants with only one employee. 

A.B. 3109: Contracts: Waiver of Right of Petition or Free Speech 

Settlement Agreements Cannot Prevent Testimony About Criminal Conduct Or Sexual 
Harassment  

Discussion: Existing law provides that a contract is void and unenforceable where it is contrary 
to an express provision of the law, including the laws governing the right to free speech and 
assembly.  To this end, the California Constitution provides that every individual may freely 
speak, write, and publicize his or her sentiments on all subjects and also engage in lawful 
contracting.  This law is rooted in the foregoing principles and bars a settlement agreement from 
suppressing a party’s right to testify in any administrative, legislative, or judicial proceeding that 
involves alleged criminal conduct or sexual harassment.     

What this means: Settlement agreements entered into on or after January 1, 2019 must not 
include any provision that entirely suppresses or even limits a party’s right to testify in any 
administrative, legislative, or judicial forum about alleged criminal conduct or sexual 
harassment.  

S.B. 224: Personal Rights: Civil Liability and Enforcement 

Reduced Burden Of Proof For Plaintiffs Bringing Sex Harassment Suits 

Discussion: Sexual harassment of employees (including applicants, volunteers, interns, and 
independent contractors) is covered by the California Fair Employment and Housing Act 
(“FEHA”) (Gov’t Code § 12940(j)).  Liability for sexual harassment in “business, service, and 
personal” relationships are separately covered in Civil Code section 51.9.  In this latter context, 
liability may be imposed when the plaintiff proves specified elements, including a business, 
service, or professional relationship between the plaintiff and defendant, and an inability of the 
plaintiff to easily terminate the relationship.  The existing law provides a non-exhaustive list of 
examples of business, service, and professional relationships, including an attorney, accountant, 
real estate agent, teacher, landlord, or “a relationship that is substantially similar” to any of those 
listed.  

This law adds investor, elected official, lobbyist, director, and producer to the list of examples 
mentioned in the law.  This law also eliminates the element that requires a plaintiff to prove an 
inability to easily terminate the professional relationship.  Finally, this law authorizes the 
Department of Fair Employment and Housing to investigate and prosecute complaints alleging a 
violation related to Civil Code section 51.9 and adds that a denial of a person’s right under this 
section is an unlawful practice under the FEHA.  
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What this means: More categories of working professionals may now be sued in the context of a 
professional, service, or business relationship for sexual harassment.  Equally important, 
plaintiffs who bring sexual harassment claims now bear a lower burden by dispensing the 
requirement to prove that he or she could not easily terminate the relationship. 

S.B. 820: Settlement Agreements: Confidentiality   

“Secret Settlements” In Sexual Harassment Cases Prohibited   

Discussion: This law prohibits non-disclosure clauses in settlement agreements relating to claims 
of sexual assault, sexual harassment, or sexual discrimination that are filed with a court or 
administrative agency.  Any provisions that prevent the disclosure of factual information relating 
to such claims will be void as a matter of law and against public policy if entered into on or after 
January 1, 2019.  The law does not prevent a confidentiality agreement as to the amount of the 
settlement.  The law also provides a narrow exception for a provision that shields the identity of 
the claimant and all facts that could lead to the discovery of his or her identity, if made at the 
request of the claimant.  However, the exception does not apply where a government agency or 
public official is a party to the dispute.      

What this means: This law adds sexual harassment claims to the list of cases where “secret 
settlements” are restricted.  Other types of claims where secret settlements are prohibited include 
acts of childhood sexual abuse, sexual exploitation of a minor, and sexual assault against an elder 
or dependent adult.  It is important to note that this new law only applies to claims that are filed 
with courts or administrative agencies, so it is still possible to secure a confidentiality agreement 
with regard to unfiled (i.e., threatened) claims. 

S.B. 826: Corporations: Board of Directors 

Women Get A Seat At The Executive Table  

Discussion: Under this new law, publicly held domestic or foreign corporations whose principal 
executive offices are located in California (listed on the Company SEC 10-K form) will be 
required to have a minimum of one female on its board of directors no later than the close of the 
2019 calendar year.  By the close of the 2021 calendar year, companies with a board of directors 
of five members will be required to have a minimum of two female directors and companies with 
a board of directors of six or more members will be required to have a minimum of three female 
directors.  No later than March 1, 2020, and annually thereafter, the Secretary of State will 
publish a report on its website regarding the number of public companies that were in 
compliance with the requirement.  Failure to timely file board member information with the 
Secretary of State may result in a fine of $100,000 for a first violation.  

What this means: California is the first state in the U.S. that has enforced such a law.  Now, 
public companies must review board selection processes and filing deadlines with the Secretary 
of State to avoid inadvertent violations.   
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S.B. 866: Employment 

Union Dues And Related Communications 

Discussion: On the day Janus v. Amer. Fed’n of State, County, & Municipal Employees, Council 
31, 138 S.Ct. 2448 (2018) was issued, the Governor signed S.B. 866.  The law primarily 
addresses coordination of deductions for employee union dues and employer communications 
concerning employee representation.   

With respect to union dues, employers must continue to permit payroll deductions for union dues 
and employees must submit to the union requests to start/stop deductions.  Unions are 
responsible for notifying employers about the amount of dues to be deducted from individual 
employees’ paychecks and any change to an employee’s deductions.  Employers must accept the 
information provided by the unions regarding employee members’ dues deductions.  In addition, 
unions must cover any costs incurred by employers in defending claims brought by employees 
regarding their payroll dues deductions. 

With respect to employer communications about dues deductions, if an employer decides to 
“disseminate mass communications” to employees or applicants about their representation rights 
or status, the employer must meet and confer with the appropriate union representative(s).  If the 
employer and union cannot agree about the communication, and the employer decides to issue its 
proposed message, it must also distribute a communication of “reasonable” length provided by 
the union. 

What this means: This law, combined with the ruling from Janus, requires employers to 
immediately stop collecting agency fees from nonmembers and religious objectors and continue 
to honor payroll-deduction requests of members.  Employers must also review labor agreements 
to identify agency-shop Memorandum Of Understanding provisions and “maintenance of 
membership” clauses, and ensure that severability provisions exist such that these provisions can 
be deemed invalid without requiring renegotiation of labor agreements or renegotiate these 
provisions with the unions. 

This law also raises potential conflicts with Janus.  S.B. 866 directs employers to “honor the 
terms of the employee’s written authorization for payroll deductions,” but under Janus, this must 
be limited to dues deductions for members, not agency fees.  Additionally, Janus requires 
affirmative employee consent, but S.B. 866 directs employers to rely on representations from 
unions regarding employee dues.  Employers can only see the authorization if there is a dispute 
about dues deduction. 

S.B. 970: Employment: Human Trafficking Awareness 

Hotel and Motel Businesses To Provide Human Trafficking Awareness Training To 
Workers 

Discussion: Current law requires that hotel and motel businesses post a California Department of 
Justice notice that specifies how to recognize signs of slavery and human trafficking and 
provides information about non-profit organizations that are available to respond to and resolve 
such issues.  
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This law requires covered employers to expand human trafficking awareness efforts at the 
workplace.  Specifically, by January 1, 2020, employers must provide at least 20 minutes of 
human trafficking awareness training to employees who are employed as of July 1, 2019 and 
who are likely to interact or come into contact with human trafficking victims.  The law defines 
such employees to include “an employee who has reoccurring interactions with the public, 
including, but not limited to, an employee who works in a reception area, performs housekeeping 
duties, helps customers in moving their possessions, or drives customers.”  Employers must also 
ensure that they train any such new employees within the first six months of their hire date.  
Employers who satisfy this training requirement with each employee by January 1, 2019 will 
then be deemed to have satisfied the aforementioned requirements.  

The training must consist of “classroom or other effective interactive training and education” and 
must address the following topics: (1) the definition of human trafficking and commercial 
exploitation of children; (2) guidance on how to identify individuals who are most at risk for 
human trafficking; (3) the difference between labor and sex trafficking specific to the hotel 
sector; (4) guidance on the role of hospitality employees in reporting and responding to this 
issue; and (5) contact information of appropriate agencies, including, but not limited to, the 
National Human Trafficking Hotline’s toll-free telephone number and the telephone numbers of 
the appropriate local law enforcement agencies. 

After January 1, 2020, employers must continue to provide human trafficking awareness training 
and education once every two years to all employees who are likely to interact with human 
trafficking victims and to newly hired employees within the first six months of their employment 
if they, too, are likely to come into contact with human trafficking victims.  

This law empowers the Department of Fair Employment and Housing (“DFEH”) to enforce the 
law’s provisions by investigating possible employer violations and issuing orders requiring 
compliance, where applicable. 

What this means: Hotels and motels must provide a minimum 20-minute training on recognizing 
the signs of human trafficking to current and new employees who are likely to interact or come 
into contact with human trafficking victims.  Failure to do so may result in the DFEH finding a 
violation and issuing an order requiring compliance. 

S.B. 1252: Wages: Records: Inspection and Copying    

Employees Entitled To Inspect And Copy Their Wage Records 

Discussion: Existing law requires an employer to furnish to an employee an accurate, itemized 
pay statement containing specified information in Labor Code section 226(a).  Current and 
former employees also have the right to timely inspect or copy records pertaining to their 
employment, upon reasonable request.  An employer’s failure to respond to such requests may 
result in a penalty of $750.  This amendment to the law provides that employees now have the 
right to receive, not just inspect or copy these records, and employers must make these records 
available to employees within 21 calendar days from the date of employees’ verbal or written 
request.  An employer’s failure to comply with this provision may be subject to fines ranging 
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between $50 for the initial pay period in which a violation occurs up to $4,000, exclusive of the 
attorney’s fees and costs, which an employee is also entitled to.  

What this means: The language of this law is intended to clarify existing law and prevent 
employers from taking the position that the “copy” language means employees must bring a 
copying device into the employers’ offices and make the copy themselves.  Moving forward, 
employers must ensure former and current employees are given the right to inspect or receive a 
copy of their records no later than 21 calendar days from the date of the request.  As before, if 
the employer provides a copy of the records, the actual cost of reproduction may be charged to 
the current or former employee.   

S.B. 1300: Unlawful Employment Practices: Discrimination and Harassment 

Significant Expansion Of Harassment And Discrimination Liability   

Discussion: This law is the largest of the sexual harassment bills inspired by the #MeToo 
movement and it contains several provisions that drastically alter how sexual harassment claims 
are litigated in California.  The law prohibits employers from requiring an employee to sign a 
release of claims under the California Fair Employment and Housing Act (“FEHA”) in exchange 
for a raise or bonus or as a condition of employment or continued employment, or from requiring 
an employee to sign an agreement that purports to deny the employee the right to disclose 
unlawful acts in the workplace, including but not limited to sexual harassment.  This prohibition, 
however, does not apply to a negotiated settlement agreement to resolve an underlying claim that 
has been filed in court, before an administrative agency, or through an employer’s internal 
complaint process.   

The law also provides considerable guidance to the courts on the proper application of workplace 
harassment laws—affirming and rejecting several prior court opinions.  Significantly, the law 
declares that a single incident of harassing conduct is sufficient to create a triable issue regarding 
the existence of a hostile work environment.  This law rejects the “stray remarks doctrine” and 
affirms that circumstantial evidence may be relevant under the totality of circumstances.  
Additionally, the law affirms the legal standard for sexual harassment should not vary by 
workplace and that harassment cases are rarely appropriate for disposition on summary 
judgment.  Finally, this law limits attorney’s fees for prevailing defendants to cases where the 
court finds the action was frivolous or unreasonable, solidifying Williams v. Chino Valley Indep. 
Fire Dist., 61 Cal.4th 97 (2015).  

What this means: This law provides that a single incident of harassing conduct is sufficient to 
create a triable issue of a hostile work environment.  Additionally, the law’s express statement 
that “harassment cases are rarely appropriate for disposition on summary judgment” means that 
employers will struggle to quickly defeat harassment claims and related “failure to prevent” 
claims.  Employers should review their existing onboarding policies and severance agreements, 
as their ability to use general releases for FEHA claims may be impaired.  
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S.B. 1312: State Public Employees: Sick Leave: Veterans With Service-Related Disabilities 

Sick Leave For Veterans With Service-Related Disabilities    

Discussion: This law is an amendment to the California Wounded Warriors Transitional Leave 
Act.  Existing law provides additional credit for sick leave with pay of up to 96 hours to a state 
officer or employee who is a military veteran with a service-related disability rating of 30 
percent or higher by the U.S. Department of Veteran Affairs (“USDVA”) and was hired on or 
after January 1, 2016.  This amendment extends eligibility for this benefit to all eligible disabled 
veterans, regardless of date of hire, provided they are employed on or after January 1, 2016 and 
have a service-connected disability rate of 30 percent or greater by the USDVA.  The bill also 
requires credit for leave of absence under this provision to be credited to a state officer or 
employee on the effective date of his or her disability ration decision from the USDVA or on the 
first day he or she begins, or returns to, employment after active duty, whichever is later.  
Further, the bill excludes sick leave credited under the bill’s provisions from conversion to 
service credit. 

What this means: Disabled veterans employed on or after January 1, 2016 as a state officer or 
employee are eligible to take additional sick leave credit upon a receipt of a 30 percent or higher 
disability rating from the USDVA, even if they have already accrued sick leave.  

S.B. 1343: Employers: Sexual Harassment Training: Requirements 

Expanding The Scope Of Required Sexual Harassment Training  

Discussion: This law expands the scope of required sexual harassment training required by the 
Department of Fair Employment and Housing (“DFEH”).  Currently, only employers with 50 or 
more employees are required to provide the prescribed minimum two hours of sexual harassment 
training.  Additionally, the training is only prescribed for supervisory employees, within six 
months of their assumption of a supervisory position and once every two years.  This law now 
requires that, by January 1, 2020, employers with five or more employees, including seasonal and 
temporary employees, to provide the supervisory training prescribed.  Beginning January 1, 
2020, for seasonal and temporary employees, or any employee that is hired to work for less than 
six months, an employer must provide training within 30 calendar days after the hire date or 
within 100 hours worked, whichever occurs first.  Additionally, at least one hour of sexual 
harassment training must also be given to nonsupervisory employees.  Further, after satisfying 
the initial January 1, 2020 training deadline, employers must continue to provide the training to 
each employee once every two years thereafter.  As part of this law, the DFEH is required to 
develop or obtain 1-hour and 2-hour online courses on the prevention of sexual harassment in the 
workplace, and to post the courses on the department’s internet website.   

What this means: Nearly all California employers will be required to provide sexual harassment 
training to their employees, including non-supervisory employees.  Employers have until January 
1, 2020 to provide the first round of training as mandated, and training must be repeated every 
two years.  Further, beginning January 1, 2020 employers must provide training for seasonal and 
temporary employees.   
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OTHER 

2 Cal. Code Regs. § 11028 

Discussion:  The regulations to the Fair Employment and Housing Act (“FEHA”) have been 
amended to reflect that the FEHA applies to the protected class of national origin.  Most 
significantly, the regulatory amendment (1) expands the definition of “national origin;” (2) bans 
English-only workplace rules, subject to a few limited exceptions; and (3) broadens protections 
against national origin-based retaliation.  Under the expanded definition of national origin, job 
applicants and employees are now protected on the basis of their own or their ancestors’ actual or 
perceived (1) physical, cultural, or linguistic characteristics associated with a national origin 
group; (2) marriage to or association with others of the same national origin; (3) tribal affiliation; 
(4) association with an organization that promotes the interests of the national origin group; (5) 
participation in schools or any religious institution generally used by the national origin group; 
and (6) names that are associated with the national origin group.  

Additionally, employers are now prohibited from instituting English-only rules in the workplace, 
absent a legitimate business necessity.  To satisfy the business necessity exception, employers 
must show that the (1) English-only rule is necessary to the business’ safe, efficient operation; 
(2) the rule satisfies the business purpose it is intended to serve; and (3) the business’ necessity 
cannot be fulfilled by any other means with a less discriminatory impact.  Relatedly, the 
regulatory amendment contemplates job applicant or employees’ accents as part of the 
protections against English-only workplace rules.  Further, the regulatory amendment expands 
protections against national origin-based retaliation.  Specifically, such retaliation now includes 
employers’ (1) threatened or actual contact of immigration authorities about job applicant or 
employees’ immigration status; and (2) any adverse action based on employees’ attempted or 
actual updates to their personal information such as changes to their name, social security 
number, or government-issued employment documents.  

Also important to note is that the regulatory amendment prohibits national origin harassment in 
the form of “threats of deportation, derogatory comments about immigration status, or mockery 
of an accent or a language or its speakers.”  Further, the amendment observes that workplace 
height and weight restrictions, though facially neutral, may create an unlawful disparate impact 
on account of national origin.  In the event of a disparate impact, employers must now 
demonstrate that the restrictions imposed are work-related and justified by a business necessity.  
Upon such a showing, employers must ensure that there are no alternative means to the work 
restriction that would achieve a less discriminatory effect.   

What this means:  To ensure compliance with the new FEHA regulation, employers should  
update their anti-discrimination, harassment, and retaliation policies to reflect the expanded 
protections against national-origin based animus.  Employers should also ensure that they 
comply with the regulatory amendment, particularly if they impose any language restrictions or 
weight and height requirements at the workplace. 
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REJECTED CALIFORNIA LEGISLATION 

We note that some of the bills vetoed by Governor Brown this year are likely to be presented 
again in 2019 before a new Governor and Legislature.  We will continue to track these legislative 
proposals and provide updates on developments that affect California employers.  

A.B. 1867: Employment Discrimination: Sexual Harassment: Records 

Discussion: Employers are required to comply with various recordkeeping requirements under 
both state and federal law, but there was previously no clear statute that required employers to 
maintain records of sexual harassment complaints or investigations of these complaints.  This bill 
would have required an employer with 50 or more employees to retain records of employee 
complaints alleging sexual harassment for a period of not less than five years after the last day of 
employment of the complainant or any alleged harasser named in the complaint, whichever is 
later.   

A.B. 1870: Employment Discrimination: Limitation of Actions  

Discussion: This bill was a proposed amendment to existing law that would have extended the 
time period for an employee to file an administrative charge with the Department of Fair 
Employment and Housing from one year to three years after the alleged incident.   

A.B. 2496: Janitorial Employees: Employment Status: Burden of Proof  

Discussion: Current law creates a rebuttable presumption that a worker performing services for 
which a license is required (pursuant to Ch. 9, Div. 3 of the Bus. and Prof. Code) constitutes an 
employee rather than an independent contractor.  This bill shifted the burden onto a property 
service employer to prove that its janitorial workers constitute independent contractors rather 
than employees.  In his veto message, the Governor explained the bill was premature, given that 
the California Supreme Court recently issued a significant decision in Dynamex Operations W. v. 
Superior Court, 4. Cal.5th 903 (2018), which established a new test to determine whether a 
worker is properly classified as an employee or independent contractor. 

A.B. 3080: Employment Discrimination: Enforcement 

Discussion: This bill would have prevented employers from requiring employees to sign certain 
arbitration agreements and non-disclosure agreements as a condition of employment. 
Specifically, the bill forbade any business to require, as a condition of employment, conferring 
an employment benefit, or entering a contract, that a job applicant, employee, or independent 
contractor not disclose instances of sexual harassment suffered, witnessed, or discovered in the 
workplace or in performance of the contract.  This bill also forbade any business to require a job 
applicant, employee, or independent contractor to refrain from otherwise opposing any unlawful 
practice, or from exercising any right related to harassment and discrimination investigations or 
proceedings.  

In his veto message, Governor Brown stated that this bill “plainly violates federal law” under the 
Federal Arbitration Act and the Supreme Court’s interpretation of the Act in DIRECTV, Inc. v. 
Imburgia, 136 S.Ct. 463 (2015), by unduly impeding arbitration.   
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A.B. 3081: Employment: Sexual Harassment   

Discussion: This bill would have addressed workplace harassment in three profound ways.  First, 
the bill made a client employer share joint civil liability with a labor contractor for any 
harassment experienced by all workers supplied by the labor contractor.  This would have been 
an expansion of current law, which holds an employer jointly liable for the payment and wages 
of workers supplied by the labor contractor.  Second, the bill prohibited an employer from 
discharging, discriminating, or retaliating against an employee because of the employee’s status 
as a victim of sexual harassment (current law prohibits discrimination against employees who are 
victims of domestic violence, sexual assault, or stalking).  Lastly, the bill created a rebuttable 
presumption of retaliation if an employer takes adverse action within thirty days following the 
date that the employer received notice of the employee’s status as a victim of sexual harassment 
or assault, domestic violence, or stalking. 

S.B. 937: Lactation Accommodation 

Discussion: This bill was a much more expansive version of A.B. 1976 – which was signed by 
the Governor – and was largely based on the San Francisco ordinance for lactation 
accommodations passed in 2017.  Like A.B. 1976, employers were required to ensure that 
lactating employees have a private space (other than a bathroom) free from intrusion for 
purposes of expressing breast milk.  This bill also specified the lactation room be: (1) safe, clean, 
and free of toxicity; (2) contain a surface to place a breast pump and related items; (3) contain a 
place to sit; and (4) provide access to electricity.  The employer would also have been required to 
provide access to a sink with running water in close proximity to the employee’s workspace and 
a refrigerator or a “cooling device suitable for storing milk.”  

The bill also added a lactation policy requirement that obligated employers to have a written 
lactation accommodation policy.  Finally, the bill imposed civil penalties for employers 
violations ranging from $100 to $500.  

NEW FEDERAL LEGISLATION 

Tax Cuts and Jobs Act of 2017: Trade or Business Expenses (26 U.S.C. § 162) 

No Tax Deduction For Sexual Harassment Payments Or Related Attorney’s Fees Where 
Settlement Includes Nondisclosure Agreement    

Discussion: As part of the Tax Cuts and Jobs Act of 2017, Congress enacted a new provision in 
the Internal Revenue Code, section 162(q).  Section 162(q) is a limitation on a business’ ability 
to deduct certain payments in connection with claims of sexual harassment subject to non-
disclosure agreements.  The relevant section provides that “no deduction shall be allowed under 
this chapter for (1) any settlement or payment related to sexual harassment or sexual abuse if 
such settlement or payment is subject to a nondisclosure agreement, or (2) attorney’s fees related 
to such a settlement or payment.”  Prior to the enactment of section 162(q), employers were 
permitted to deduct the payment for a settlement involving allegations of sexual harassment at 
their place of work and the legal fees incurred in the defense of such a complaint as ordinary and 
necessary business expenses incurred in carrying on a trade or business.  Section 162(q) has been 
in effect since December 22, 2017.     
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What this means: Employers that include a nondisclosure agreement in a settlement related to a 
claim of sexual harassment or sexual abuse may not deduct the settlement payment or attorney’s 
fees related to the settlement as ordinary and necessary business expenses.   

Economic Growth, Regulatory Relief, And Consumer Protection Act (15 U.S.C. § 1681) 

Discussion: The Fair Credit Reporting Act (“FCRA”) regulates the collection and distribution of 
consumer information in a variety of contexts including employment background checks.  The 
FCRA requires employers to provide a general notice to job applicants stating that employers 
reserve the right to obtain applicants’ consumer reports for background check purposes.  To 
satisfy this requirement, employers must provide applicants with a document referred to as a 
disclosure form, which contains the general notice language.   

This Act elevates the notice requirement employers must now fulfill.  The Act requires 
employers to provide an updated disclosure form to applicants before performing any 
background checks.  The disclosure form must now contain a provision that clearly informs 
applicants of their right to place a nationwide security freeze on their personal and financial 
information. 

What this means: Employers conducting background checks on job applicants must provide an 
updated disclosure form that notifies applicants of their right to obtain a nationwide security 
freeze on their personal and financial information.  The requisite language can be accessed here: 
https://www.consumer.ftc.gov/articles/pdf-0096-fair-credit-reporting-act.pdf.   


